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County of Los Angel es
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SANDRA DUMLAQ, Staff Anal yst
Human Servi ces System
Department of Community Health
Adm ni strative Support Unit
County of Fresno

JI' M FOREMAN
Depart ment of Fi nance

SUSAN S. GEANACQU, Senior Staff Attorney
Depart ment of Finance

VI RG@ NI A HANDLEY
The Fund for Aninmmals

STEVEN B. JOHNSQN, Assistant Laboratory Director
Scientific Investigation Division
Los Angel es Police Depart ment

RANDY KATZ, Fi nance Budget Anal yst
Depart ment of Finance

LEONARD KAYE, Esq., Certified Public Accountant
Ofice of the Auditor-Controller
Accounting Division
County of Los Angel es

TOM LUTZENBERGER
Department of Fi nance

MATT PAULI N, Budget Anal yst
Depart ment of Finance

KEl TH PETERSEN, MPA, JD, President
Si xTen and Associ at es

M CHAEL G ROSS, Aninal Services Director
Ani mal Servi ces Depart nment
Contra Costa County



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PUBLI C PRESENTATI ONS

conti nued

SHAWN D. SILVA, Staff Counse
State Controller's Ofice

PAMVELA A. STONE
Maxi mus

on behal f of Counties of Fresno and Tul are and

City of Lindsay
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AGENDA | TEM

1

Approval of M nutes, January 24,
2002

Heari ng and Decision, Test Claim
Conmmunity Coll ege District Budget
and Fi nancial Reports

Heari ng and Decision, Test Claim
Pupi| Pronotion and Retention
(Post poned)

I nformation Hearing, Adoption of

Proposed Paraneters and Gui del i nes,

Ani mal Adoption

I nf ormati onal Hearing, Adoption of

Proposed Paraneters and Gui del i nes,

Phot ogr aphi ¢ Record of Evi dence

I nf ormati onal Hearing, Adoption of
St at ew de Cost Estimate, County
Treasury Oversight Comittees

Executive Director's Report
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Page

15

67

68

Li ne

10

24

04

Correction

change “Steve Nissen” to “Tal Finney,
InterimDirector”

change "en pointe" to "on point"

change "it causes a departure fronf to
good cause exists to depart fromthis"

change "in" to ", and"

BE | T REMEMBERED t hat on Thursday, the 28th
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day of February, 2002, conmencing at the hour of
9:41 a.m, thereof, at the State Capitol, Room 126,
Sacranento, California, before ne, Yvonne K Fenner
a Certified Shorthand Reporter in the State of
California, the follow ng proceedi ngs were had:
--000- -
CHAlI RPERSON PORINI:  Okay, we'll go ahead and
call to order the February 28th neeting of the
Conmi ssion on State Mandates. May | have a roll call.
H GASHI: M. Harrigan
HARRI GAN:  Here.
H GASHI : M. Lazar.
LAZAR: Here.
H GASHI : M. Sherwood.
SHERWOOD:  Here.
H GASHI : Ms. Steinneier.
STEI NMVEI ER: Here.
H GASH : M. WIIiams.

W LLI AVS: Her e.

> 5 » » » 2 D D D D O

H GASH : And Ms. Porini.

CHAlI RPERSON PORI NI:  Here.

M5. HHGASHI: The first items item1, adoption
of proposed ninutes of the January neeting.

CHAI RPERSON PORI NI ;' Questions, comments,

corrections? WMbtion?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

MR. HARRI GAN. So nove.
CHAlI RPERSON PORINI:  Modtion by M. Harrigan
MR, SHERWOOD:  Second.

CHAlI RPERSON PORI NI :  Second by M. Sherwood.

Al those in favor indicate with "aye.

MULTI PLE SPEAKERS: Aye.

CHAlI RPERSON PORI NI :  Opposed?

M nutes carry.

M5. HI GASHI: The proposed consent cal endar
today consists of one item item 6, adoption of the
proposed statew de cost estinmate for county treasury
oversi ght conmittees.

CHAlI RPERSON PORI NI :  Okay. Questions, conments?
Any menber want to pull the itemoff consent?

Ckay, notion.

MR SHERWOOD: Move

MS. STEI NVEI ER Second.

CHAlI RPERSON PORINI:  Motion by M. Sherwood,
second by Ms. Steinneier.

Al those in favor of adopting the consent
cal endar ?

MULTI PLE SPEAKERS: Aye.

CHAlI RPERSON PORI NI :  Opposed?

Consent cal endar carri es.

That takes us to our first test -- well, our

first test claimthere, item No. 2.
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M5. HHGASHI: ItemNo. 2 is the test claimthat
was continued fromlast nonth. Katherine Tokarski will
present this item

M5. TOKARSKI: Good nor ni ng.

Cl aimant, Santa Monica Community Col | ege
District, submtted three test clains alleging
rei mbursabl e state mandated cost for the activities
perfornmed by community college districts for
periodically preparing and submitting various budget and
fiscal managenment reports to the State, and for engaging
in annual financial and conpliance audits. Due to the
overlap between the test clainms, the three test clains
were consolidated for hearing. This test claimwas
first presented at the January 24th, 2002 Conmi ssion
hearing. The Conm ssion continued the hearing to have
additional time to consider several of the issues

di scussed.

The clai mant contends that all of the test claim

| egi sl ati on and executive orders inpose new progranms or
hi gher | evels of service upon community coll ege
districts by requiring specific new activities rel ated
to the adnministration of district budgets, audits and

fiscal management practices. However, staff finds that

under prior |law now in Educati on Code section 84030

community college districts were required to engage in
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ext ensi ve budget, fiscal nanagenent and audit
activities, including followi ng a standardi zed
accounting system as expressed in a state-published
accounti ng manual .

In addition, prior |aw established the
requi renents of Education Code sections 84040 and
84040.5 for districts to have an annual audit utilizing
audit standards and procedures prescribed by the State
and performed by a CPA at community college district
expense. Therefore, staff finds that conpliance wth
Educati on Code sections 84030, 84040, and 84040.5 and
requi red use of a budget and accounting manual and an
audit manual do not constitute new prograns or higher
| evel s of service.

Claimant also included 22 title 5 regulations in
the test claim Statutes of 1990, chapter 1372 repeal ed
a nunber of Educati on Code sections contingent upon the
adopti on of corresponding regulations. The |egislature
has the authority to nake the operative date of any part
of a statute dependent upon contingency. Accordingly,
staff finds that the Educati on Code sections naned in
section 708, subdivision (a) continued in |egal

operative effect until each corresponding regul ati on was

10

adopt ed, avoiding any gap in the |egal requirenents.
At the last hearing, staff presented a

correction to the final staff analysis related to this
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i ssue, stating that forner Educati on Code section 84041,
requiring enpl oyee i ndemmity bonds, did not appear in
the Iist of contingently-repeal ed code sections. Staff
has since found that the first sentence of Education
Code section 84041 is a listed code section, although it
is out of nunerical order. Therefore, staff returns to
the original recommendation that the Commi ssion deny
finding a reinmbursabl e state mandated program for
enpl oyee i ndemity bonds under title 5, section 58318,
which is a continuation of the |law of the first sentence
of Education Code section 84041.

Five of the test claimregul ati ons are based
upon new law. Staff find that California Code of
Regul ations, title 5, sections 58310, 58312, 58314,
59104, and 59112 i npose new prograns or a higher |evel
of service within existing audit or budget prograns for
specified new activities and i npose costs mandated by
the State. Accordingly, staff recommends that the
Conmi ssion approve this test claimfor the specific new
conmunity college district activities as set forth in
the concl usion of the staff analysis, beginning on page

36.

11

WIIl the parties and representatives pl ease
state your names for the record

MR. PETERSEN:. Keith Petersen, representing
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Santa Monica Community College District.

MR. DE LA GUARDI A: Ranmon de |a Guardia, deputy
attorney general, representing the Departnent of
Fi nance.

MR. FOREMAN: Ji m Foreman, Departnment of
Fi nance.

MR. KATZ: Randy Katz, Departnent of Finance.

M5. HHGASHI: WII the witnesses and parties be
swor n.

Do you solemmly swear or affirmthat the
testimony you are about to give is true and correct
based upon your personal know edge, information, or
bel i ef ?

MULTI PLE SPEAKERS: | do.

CHAlI RPERSON PORINI: Al right. M. Peterson
woul d you |ike to begin?

MR. PETERSEN: Certainly. Good norning.

The threshold issues remain the same. There's
been sone additional staff work, some additional court
cases that have not changed t he body of evidence the
staff -- it has increased, but it has not changed the

body of evidence that the staff has provided you.

12

The first major threshold issue is whether there
is agap. It was clear that the Educati on Codes were
repealed in 1990. Staff is suggesting that section 708

of that law bridges this gap by the |l egislative intent
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t hat everybody continue perforning the duties the prior
law required until such tinme that the regul ations
repl aced the repeal of law. |It's quite appropriate for
regul ations to repeal and replace law. There's no
di spute there. The dispute is the gap, period, and
whet her | egislative intent can bridge that gap

If you believe |legislative intent can bridge
that gap, you still have the nechanical problemthat did
not change fromlast nonth and that is the regul ations
are matched back to the repeal ed code sections, and you
need to al so match the repeal ed code sections to find if
there ever was a new regulation replacing it. |If there
never was a new regulation replacing it, you still have
t hese repeal ed statutes somewhere in the ether as | aw
because you have a legislative intent saying they should
continue as law. And those should be recogni zed so the
col l eges can know what the requirenments are. Right now
there's no | aw on the book. But if you say there's a
| aw out there because of the gap, they should know about
t hat .

The ot her threshold issue are the manual s.

13

Staff essentially says a nanual is a manual is a manual.
It's quite clear that there was a change froma schoo
accounting manual to a -- excuse ne, a conbined

school -col | ege manual to a coll ege-only manual and that
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there had been several mmjor revisions of the college
audit and accounting manual since 1976. And it's
i nappropriate to assune that there has been no increase
in work or additional duties required in nore than 20
years. A manual is not just a manual. It's -- like the
laws involved in this case, they're subject to
eval uati on and sequel and change from year to year

Essentially the greatest issue here is the gap
and whet her you believe legislative intent will patch
over that gap. As | said last nmonth, in ny recollection
this Comm ssion has never found a reinbursable state
mandat e based sol ely upon legislative intent. |If you
today decide that legislative intent is sufficient to
cover the gap, there's about 20 test clains I'd like to
refile.

CHAlI RPERSON PORI NI :  Okay. Questions for
M. Petersen?

M. De |la Guardia.

MR. DE LA GUARDI A: Thank you, Madane Chair.

As | stated |last week -- |last neeting, our

position is that there really is no programor |evel of

14

service for fiscal integrity, and that claimshould be
di sposed of on that basis. W understand the staff
di sagrees with that.

If we address the particulars, what the

claimants would call legislative intent is clearly
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operative | anguage of the statute and the |egislature
does have the power to declare when a statute will be
operative, and that's what they've done in this case.
And that's not intent |anguage, and staff has given you
case |law en pointe on that.

Wth respect to the manuals, they have to be
updated. It's a preexisting program having these
manual s. There's no higher |evel of service or new
programto update these manuals to keep them current.

We agree with staff's analysis that there was no
error in the original thing with respect to the code
section dealing with indemity bonds.

That's all | have at this point. W would --
you know, with our objections stated, we would subnit
the matter unless the Departnent of Finance people have
anyt hi ng addi ti onal

MR. FOREMAN: Ji m Foreman, Departnment of
Fi nance. No, we really don't have anything to add at
this time. W continue to believe that no additiona

responsi bilities have been added to the duties of the

15

community col |l eges, and so we continue to believe that
there should be no additional costs.
CHAI RPERSON PORI NI Questions from nenbers?
Ms. Steinneier.

MS. STEINMEIER: | would |like Katherine to
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address the gap issue with regards to |egislative intent
as versus actual statutory |anguage, expand on what
M. La Guardia (sic) says.
M5. TOKARSKI: The portion of Statutes of 1990,
chapter 1372 that we're referring to, section 708,
subdivision (b) -- and if you'd like to refer to it,
it's on page 15 of the staff analysis -- reads:
"It is the intent of the legislature
that there be no | apse in the requirenents,
rights, responsibilities, conditions, or

prescriptions contained in the statutes."

This language, | think, is nmisleading in using
the word "intent," the intent of the legislature. It's
not -- the follow ng sentence is where the operative
| anguage lies. It says:

"Shoul d the Board of Covernors fail to
adopt and put into effect regulations in
accordance with subdivision (a), the listed
statutes shall renain operative until the

ef fective date of the correspondi ng Board of

16

CGovernors regul ations."

In other words, that's the operative | anguage of
that portion of the statue. |If the legislature was to
create this as an urgent -- as urgency |legislation, they
woul d use sonething simlar at that point at the end of

the -- of the bill. And this is |anguage that
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establishes their ability to place the repeal of those
listed code sections contingent upon the adoption of the
correspondi ng regul ati ons.

M5. STEINMEIER: One other question, on the
audit manual situation, | recall that the K-12 people,
say a school district, has brought their audit nmanual s
to us as a claim and they specifically identified what
changes had occurred in the audit manual, and we found
for sone of them Is that right or wong? That's ny
recol | ection.

CHAI RPERSON PORINI:  |1'd have to go back to
staff's recollection. | don't know.

MR. PETERSEN:. That was the financial conpliance
audi ts nanual .

MS. TOKARSKI: It was test claim 4498 and
4498(A). And what 4498(A) did was go back and
specifically identify new prograns in an updated version
of the manual, and then staff was able to do a

st ep-by-step anal ysis of the identified pages and

17

sections and see whether, in fact, those specific things
were required for school districts to do as part of
their audits. Previously sone of the things that they
clai med were new, some of themweren't. What was new
was found to be a new program or higher |evel of service

for auditors in conpleting the audit.
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M5. STEINMEIER: So there would be no reason why
conmunity colleges couldn't bring a simlar claimif
they so chose to do that hard work to find those
di fferences?

M5. TOKARSKI:  Yes.

M5. STEINMEIER: That's all, thank you

CHAlI RPERSON PORI NI :  Okay. M. Harrigan, you'd

asked for --
MR HARRI GAN: | did.
CHAI RPERSON PORINI:  -- chart, which staff

provi ded. Any specific questions now?

MR. HARRI GAN:  Things are nuch clearer this
nonth, thank you. | would like to conplinent the staff
on the table, the outline, outline of the issues. It
certainly brought sone clarity fromat |east ny
perspective, so thank you very nuch.

CHAlI RPERSON PORINI:  Ckay. Any additiona
qguestions or coments? All right, Ms. WIIlians.

M5. WLLIAMS: | think 1'd |ike to comend staff

18

on just a wonderful job in presenting this. It was
very, very conplicated and very confusing

Personally, | find that the legislature was very
clear on what it intended here and what it put forward.
| don't find any gap at all. | nove -- | don't know if
it's tine to nove, but | would recommend that we adopt

t he Conmi ssion's recomendations. | would al so
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recomend that we decline the claimtotally, including

the five regul ations that we nentioned separately.

MR. PETERSEN. [|'msorry, | couldn't hear
M5. WLLIAMS: | reconmend that we just reject
the entire claim | don't see where there's any nmandate

at all.

CHAlI RPERSON PORINI:  Okay. W have a notion to
reject the entire claim Do | have a second?

'l go ahead and second that.

Any di scussi on?

Roll call.

I'"msorry.

M5. STEINMEIER: My discussion is | think that
the staff has clearly identified, granted very snall,
smal | differences in the regulations, but | do believe
t hat Kat herine has done an excellent job in identifying
them They're not huge, but they are real, so | could

not support that notion.

19

CHAlI RPERSON PORI NI Okay.

M5. HIGASHI: Are you ready for the vote?
CHAI RPERSON PORI NI : Yes.

M5. HIGASHI: M. Harrigan

HARRI GAN:  Aye.

HI GASHI : M. Lazar

2 9 D

LAZAR:  No.
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H GASH : M. Sherwood.
SHERWOOD:  Aye.

H GASHI : Ms. Steinneier.
STElI NMEI ER: No.

H GASHI : M. WIIians.

WLLIAVS:  Aye.

5 5 » » » D D

H GASHI : Ms. Porini.

CHAI RPERSON PORI NI':  Aye.

MS. HIGASHI: Motion carries.

CHAlI RPERSON PORI NI :  Thank you very much.

MR, PETERSEN: | have a nmotion relative to the
claim Should | enter it now?

The claimant withdraws all allegations regarding
audit manual s and accounting nmanuals fromthe test
claim

CHAI RPERSON PORINI: Al right.

Ready to go ahead with our next itenf

M5. HI GASHI: Before we proceed, M. Tokarski

20

has a question for clarification she wishes to ask.

CHAI RPERSON PORINI: Al right.

MS. TOKARSKI: | ask the Conmission for sone
clarification on what they would Iike next nonth as far
as the statenent of decision for the five regul ations
that you're asking to be denied in addition to the rest
of the test claimthat | already anal yzed.

CHAI RPERSON PORINI:  As the nmmker of the notion,
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do you want to nake a comment? | think the notion was
simply to deny the entire test claim

MS. STEINMEIER  That's the statenent.

CHAlI RPERSON PORINI:  That's the statement.

M5. TOKARSKI: Is it based on the Departnent of
Fi nance anal ysi s?

CHAI RPERSON PORI NI : Yes.

M5. HHGASHI: Item 3 is postponed.

And this brings us to item4, adoption of
proposed paraneters and guidelines for the animal
adoption test claim This itemw Il be presented by
staff counsel Canmille Shelton.

M5. SHELTON: Good norni ng.

This itemis the proposed paraneters and
gui delines for the aninmal adoption test claim This
itemwas originally presented to the Conmission in

August. The itemwas continued to further address sone

21

of the issues raised at the hearing.

As indicated in the analysis, staff has nmade
sone changes to the proposed paraneters and gui delines.
Changes have been made to clarify the one-tine
activities, the activity of acquiring additional space
and renodel i ng existing buildings, providing pronpt and
necessary veterinary care, and to clarify the offsetting

savi ngs and ot her reinbursenents. The proposed
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paraneters and gui delines al so provide rei nbursenent
under specified circunstances for animals that die
during the increased hol ding period.

Staff recomrends that the Conmi ssion adopt
staff's proposed paranmeters and guidelines, which begin
on page 21. Staff also recomrends that the Conmi ssion
aut horize staff to nake nonsubstantive, technica
corrections to the Ps and Gs following the hearing, if
it becones necessary.

Staff proposes that the claimants and the state
agency representatives testify first, foll owed by
interested parties and persons. WII| the claimnts and
state agency representatives only please state your
names for the record

MR. KAYE: Leonard Kaye, County of Los Angel es.

MS. STONE: Panela Stone, on behal f of the

co-test clainmnt, County of Tulare

MR. BALLENGER: Bob Bal | enger, County of Los
Angel es.

M5. DUMLAO  Sandra Duml ao, County of Fresno.

MR. ROSS: M ke Ross, Contra Costa County.

MR. LUTZENBERGER: Tom Lut zenberger, Depart nment
of Fi nance.

M5. GEANACOU: Susan Geanacou, Departnent of
Fi nance.

MR SILVA: Shawn Silva, for the State

22
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Controller's Ofice.

CHAlI RPERSON PORINI:  Maybe, M. Silva, if you
want to cone up to one of these other nicrophones since
we' re running out of space here.

Al right. M. Kaye.

MR. KAYE: Thank you. Good norning.

W generally concur with your staff's analysis
but I'd like to make just a very few brief comments
about that analysis, which is before you today, and we
definitely urge your adoption of their proposed
paranmeters and guidelines. But | think a close
exam nation of their paraneters and guidelines will find
that while it is their recommendati on for reinbursenment
of very inportant costs, it's a very, very
wel | -reasoned, highly-limted, very well-qualified

recomendati on for funding which really does put very

23

specific and narrow paraneters upon clai mants.

I think if you look, for exanple, at their
position regarding the use of fee revenues and so forth,
I think, just a quote frompage 7 of their analysis,
they find that the test claimlegislation provides
sufficient fee authority for |ocal agencies allow ng
themto charge the original and/or adopted owners for
the cost of care, maintaining, and provi de necessary and

pronpt veterinary care for animals that are
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relinqui shed, redeened, adopted, or released to a
nonprofit agency. | nean, that is a very, very
substantial omission in the State's funding liability
for this program and we bring that to your attention

Neverthel ess, we -- as | said before, we urge
your pronpt adoption of these paraneters and gui delines
today, and we concur with their findings for what is
rei mbursabl e regardi ng the care, maintenance, and
necessary and pronpt veterinary care and that it be
l[imted to animals that are ultimately euthanized.
Therefore, we urge your adoption so that the clainng
process can begin as soon as possible.

Thank you.

CHAI RPERSON PORINI: Al right. M. Stone.

M5. STONE: Thank you very much, Madane

Chai r man

24

Menmbers of the Conmi ssion, on behalf of the
County of Tulare we would like to thank your Conm ssion
and the Commi ssion staff for the diligent work that they
did do with regard to this particular test claim and
particularly we would like to thank Comi ssion staff for
efforts they took after the August 23rd hearing to
revi ew some of the issues that were anbi guous and be
able to come to a good result regarding the i ssues over
whi ch there had been sone anbiguity and contention

previously. And on behalf of the County of Tul are,
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we're urging you to adopt the staff's anal ysis.
CHAI RPERSON PORINI: Al right. Next witness.
MR. BALLENGER: Madane Chairperson, Menbers of
t he Conmi ssion, |I'm Bob Ball enger, Los Angel es County
Aninmal Control. | have no statement to make; however, |
wi || be happy to answer any questions that the nenbers
of the Conmi ssion mght have.
CHAI RPERSON PORINI: Al right. Next witness.
MS. DUMLAC.  Madane Conmi ssioner, | am Sandra
Dumao with the County of Fresno, and | would like to
t hank you, the Conmi ssion and staff for all the work
that's been done on these paraneters and guidelines.
Fresno County had a nunber of concerns that were taken
into consideration, and we feel pleased with the results

of those concerns.
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W do have a question regardi ng the term nol ogy
of the Ps and Gs on page 25, item 2, the paragraph that
starts "Eligible claimants"” -- and the reason why we're
posing this question right nowis to avoid disputes with
the State Controller later over the interpretation --
and where it says:

"Eligible claimants are only entitled
to rei nbursenment for the proportionate share
of actual costs required to plan, design

renodel and/or renovate existing facilities in
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a given fiscal year based on the pro rata

representation of inmpounded stray or abandoned

ani mal s, dogs -- abandoned dogs, cats, and

other aninals specified in Statutes 1998,

chapter 752 that are held during the increased

hol di ng peri od specified

in section 4(B) and

(3), (4) of these paraneters and gui delines

and die during the increased hol ding period or

are ultimately euthanized to the tota

popul ati on of animals housed in the facility."

And that brings ny question, is the word

"facility" as it is used there. W agree that building,

you're just building one additional building to a

facility, that you exanine the total nunber of stray or

abandoned dogs and cats which

are ultimtely euthanized

26

to the total nunber of animals housed in the building;

however, |'m concerned that the word "facility" may be

interpreted to nean all the buildings on a given canpus.

Now, |'m asking for a
building at a facility and an
that's to avoid any confusion
i ke Fresno where we have the
that was done was to build an
stray animals only. So we're

definition or a clarification

differentiati on between a
entire facility. And

when you're in a situation
existing facility and al
addi ti onal building for
asking just for a

on that term facilities,

versus one building added to a facility.
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But we do concur with the Conm ssion staff
finding there are no offsetting savings for animals who
are adopted during the additional holding period rather
t han eut hani zed, as our experience has denonstrated that
the cost of feeding, sheltering, and caring for animals
is far greater than the cost of euthanasia. So thus to
the extent there's any additional holding period, even
if the aninal is ultimately adopted, there are no
savi ngs over the cost of euthanasia.

We woul d also like to thank the Conm ssion for
appropriately addressing the i ssue of those aninmals or
stray animals, the abandoned or stray animals who die
during the additional holding period and finding that

these animals are within the set for which rei mbursement
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i n appropriate.

Agai n, thank you.

CHAI RPERSON PORINI:  All right. Canille, did
you want to conment on the definition at this point?

MS. SHELTON: Sure. That's a new comment that
was rai sed today, except that | believe when we were
tal ki ng about when you read the paragraph as a whol e and
if you would -- if the Comm ssion wants to change the
phrasing fromfacility to building, you can do that.

The purpose of this paragraph was -- of this section is

just to reinburse agencies for renopdeling an existing
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building or if they're renodeling the whole facility,
some agenci es nmay be doing that too. The |anguage of --
t he paragraph was witten broadly enough so that it
cover any situation.

| think the word "facility" can be used
i nterchangeably with building, if all you're doing is
renovati ng one building and trying to get reinbursement
for that one renovation or that one renodel.

| don't know, do you propose any other |anguage
than facility? That was the intent.

MS. DUMLAC. | think it still needs to be
di stingui shed, facility and building. | think both are
appropriate, depending on what your situation is.

Because if you're going to apply it to the total
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popul ation in a facility, whereas ours is just the
buil ding, the Controller may | ook at it as saying, well,
no, it's the facility.

CHAlI RPERSON PORINI: Wiy don't you -- if | can
make a suggestion, how about you just change it to
"facility or building."

MS. SHELTON: That woul d work.

CHAlI RPERSON PORINI:  Would that clarify it?

MS. DUMLAO. That woul d work.

MS. SHELTON: The claimon that section would
only be filed on what you are renodeling, so it depends

on the facts of each case.



13

14

15

16

17

18

19

20

21

22

23

24

25

10

11

12

CHAI RPERSON PORINI:  Right. Right.

kay. M. Silva.

MR. SILVA: | should add that's a nice segue for
nme, because that is one of the first of our concerns on
our list. The phrase "housed in the facility" appears
i n both paragraphs one and two which address new
construction and renodeling, and our concern is that it
woul d not be taken too narrowy, that is, if a-- if the
concl usion of the agency is that a new building is
necessary, that the -- that we look to the tota
popul ation within the preexisting facility and not
sinmply to the new buil di ng.

| think it's a fiction to say that the building
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was only built for strays sinply because that's all you
place in there. W have to | ook to what existed prior
to the mandate and construction and after. And all that
is reinbursed is aninmals which are eventually euthanized
in the extra holding period. That's what creates the
need for additional space. And if you sinply designate
a building as a stray building and put in the aninmals,
we know that the euthanasia rate is unfortunately very
high for strays, and that would sinply create an
artificial distinction between the first building and

t he new buil ding, when really what we do is | ook at the

statute, not the building itself. And the only
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addi tional burden is euthanized animals that were
strays, the three extra days or the appropriate nunber
of days, depending on how you operate your facility.
So we believe that at least in the second
paragraph, to put in "building or facility" is fine,
because it's tal king about renopdeling or renovation
But when you go to the first paragraph, if you add in
"building or facility,” it could be msinterpreted to
exclude the preexisting building and to attenpt to
create a fiction of accounting and only reference those
ani mal s, those strays which have been placed into that
building. And if that were the way it was interpreted

we woul d di sagree with that concl usion
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CHAI RPERSON PORINI:  Canmille

M5. SHELTON: | don't know that |I'mfollow ng
your argunent, actually. The limtations -- if we're
tal ki ng just about paragraph 2, the limtations are
still there which do indicate the -- only the increased
hol di ng peri od, which would be the program
rei nbursement. So you have to conpare the increased
hol di ng period specified in sections 4(B)(3) and (4),
whi ch are the holding periods for the dogs and cats and
those other aninmals, to the total popul ation of the
ani mal s housed in the facility, including those aninals
that are excluded from rei mbursenment, which would be the

owner relinquished aninmals, during the entire hol ding
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period required by the statute, which is the ful
four-to-six-day period. So isn't that covering your
concern?

MR SILVA: Well, the concernis that if --
Fresno has indicated that they have -- that the new
building will house only strays, therefore all of the
nonr ei mbursable animals will be in another building and
wi |l not be counted agai nst the amobunt of days, aninmals
days, however you want to define them that are used in
the new building. So instead of -- normally you woul d,
if you just expanded a building, we would -- obviously

you'd have to cut out the number of aninmals that were
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eventual |y adopted or relinquished, owner relinquished,
fromthe strays, and then obviously you' d only go to the
addi ti onal three days, and then obviously only if those
animal s were euthanized or died in the facility, because
you get to a much snaller nunber to base the proration
on and you have a nuch | arger base to start from

What they are attenpting to dois -- as a
bookkeepi ng nethod or a housing nethod is to elimnate
the counting of all animal -- excuse ne,
owner -relinqui shed or adopted aninals -- well,
owner -rel i nqui shed woul d be the question --
owner -relinqui shed animals, so they've shifted all the

strays into one building and therefore they've greatly
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reduced the denomi nator of this pro rata ratio sinply by
i dentifying who goes into what type of building. That's
really a bookkeeping fiction, rather than a reality, a
change in reality and an increase in the need for
housing. And that's our concern, is that soneone
attenpts to greatly reduce the denom nator, which would
obviously increase the ratio and increase the
rei mbur sabl e expenses.

CHAI RPERSON PORINI: Did that clarify it,
Canmille?

M5. SHELTON: Well, it's a new argunent that

hasn't been rai sed before.
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CHAlI RPERSON PORINI:  Ckay. Well, we'll get back
toit.

Ms. Stone, you wanted to conment on this?

M5. STONE: Yes, please, Madane Chair, on behal f
of the County of Fresno. |'ve worked with the County of
Fresno on this particular matter, and | am a resident of
the county of Fresno.

The County of Fresno, prior to the enactnent of
the Hayden bill, had preexisting separate stray
facilities and a separate facility for
owner -relinqui shed aninmals, so there was already in
exi stence a separate facility for owner-relinqui shed
ani mal s, which did not need to be renovated, so

therefore that particular facility had al ready been
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built and constructed, and there was no need to expand
it under the Hayden bill. There was already a
preexisting separate stray ani mal shelter, and because
of the basic doubling in the nunber of strays that have
to be held under this legislation, a separate second
stray buil ding was necessary to be constructed.

So contrary to M. Silva's thought, there has
been no mani pul ati on of nunbers because of the fact that
the manner in which Fresno County does it separates the
buil di ngs for strays and owner-relinqui shed because of

the different problens presented by stray ani mal s when
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you have no know edge of their preexisting tenperanent
or medi cal condition when they arrive at the facility.

CHAlI RPERSON PORINI:  Ckay. Canille

M5. SHELTON: Turning to page 26 of the
parameters and gui delines, that describes the
docurmentation that has to be submitted with each claim
and the very first bullet on the top of page 26 does
require the agency to identify the census of inpounded
stray or abandoned dogs, cats, or other aninals that
wer e i nmpounded in 1998, which would be the year before
the enactnent of the test claimlegislation. So
woul dn't the Controller's Ofice have that information
by the docunmentation that has to be filed with each

clai nf?
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CHAI RPERSON PORINI:  So that woul d be the
basel i ne that they woul d work agai nst.

MS. SHELTON: Ri ght.

MR. SILVA: | would agree, but | think that that
could still lead to sone concern when we use a |arge
total nunber that they nmay not have been anticipating
and if they were anticipating that the denom nator or
the total base population would be snmaller is going in
the stray facility there, they may be a little
di sconcerted at the change or adjustment in their claim

| just wanted to avoid coming back on an | RC, when it
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conmes down to the interpretation of a phrase

CHAlI RPERSON PORINI:  Ckay. Ms. Steinneier.

M5. STEINMEIER  Actually, | had the sane
concern, that we nmight be set -- | always want to try to
prevent an IRC, and you do too. W all don't want to
have to go through that. It's not just the Controller's

O fice. W have enough of themon the natural, we don't
need to be creating them consciously.

And | don't know, this is for the county people.
Do you al ready have fairly good census tracki ng prograns
currently in place -- or do all counties -- so that this
is not going to create another thing that we're going to
have to do, to create a really accurate tracki ng system
that will convince the Controller what your total census

is, what proportion were euthanized. |[|'m assum ng you
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have sone systemin place.

M5. DUMLAO Yes, there is a systemin place

MR. BALLENGER: Yes, we have a systemthat would
match -- would neet the very generic audit needs. It's
not going to be a problemto identify the aninmals we're
interested in.

M5. STEINMEIER  Well, that's good to know. So
you woul dn't have any problem conming up with the
basel i ne nunbers that they need to process your claim

and then follow on with those other animals that were
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eut hani zed.

CHAl RPERSON PORINI:  COkay. Canille

M5. SHELTON: Also, just a reninder on page 26,
t he docunentation requirenment for the submittal of plans
i ncludes staff agenda itens, staff reports, nminutes of
t he governi ng board neetings, transcripts of the
governi ng board neetings, certification by the governing
board or a declaration fromthe del egated representative
describing the findings and deternination and/or a
resol uti on adopted pursuant to the 1999 bill. So they
have to prove in their nmind that this was the nost
feasible solution in their particular agency, and it's
going to have to be submtted with each claim And it's
not -- before any audit would take pl ace.

M5. STEINMEIER:  Okay. Thank you
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MR SHERWOOD: Madane Chair.

CHAlI RPERSON PORI NI : M. Sherwood.

MR. SHERWOOD: Does that really alleviate the
probl em we have, Shawn? | think what you're saying is
that Fresno, in this case, could cone to you with a

single new facility and say a hundred percent of it was

rei mbursabl e because the facility -- and maybe |I' m w ong
here, okay. | want to nake sure that we're clearing
this up sonme way -- rather than using the |arger

denom nator, using a snaller denoni nator for
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rei mbursement based on the fact they were using a prior
facility that's just for these animals.

MR SILVA: That is our concern. The definition
of the word facility |leaves roomto go either way, and
our position would be that it would be based on the -- |
was goi ng to propose agency; however, |ooking at |arge
counti es such as Los Angel es, they have several
different satellite shelters, and so | think that as
| ong as those shelters were based on essentially
servicing a popul ation there, that the -- that it would
not be feasible to limt it to them because there may
be -- you couldn't take the whole of the Los Angel es
when -- I"'mtrying to think of one of the nanes of the
satellite facilities -- but if one of the outlying
facilities needed to expand because of their own needs

and they added a building, it would seemunfair then to
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pull in the whole of Los Angel es' population to conpare
their need to grow

Qobviously there's other factors such as the
ability to shift aninmals to neet needs, but if that was
the ultimte conclusion, you couldn't pull in all of Los
Angel es' animal statistics to address the pro rata
calculation for an outlying facility. However, many
counties have sinply a single facility or shelter which

may consi st of several buildings, and in that case it
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woul d be sinple to use all of the county's nunbers to
cal cul ate any reconstruction or renodeling or new
construction. So I'mnot sure if |I have a nice, neat
definition.

MR. SHERWDOD: Shawn, under the way it's
currently witten, how would you feel if Sandra cane to
you and proved her case, that she had this stand-al one
facility and she was going use the snualler denom nator?
And |I'm not even sure, Sandra, if that's what you were
t hi nki ng, and maybe | should hear fromyou in a second.

But under these guidelines, would you be able to
rul e that as reinbursable, the entire anount, based on
t he proper docunentation fromher that this situation
exi sted?

MR SILVA: Well, again, unfortunately, it cones

back to the word "facility" and the fact that it's not a
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nice, neat definition. Qur position would be that it
shoul d i nclude the full nunmbers for that agency,

excl udi ng those agenci es which have nultiple satellite
facilities.

MR. SHERWODOD: So if we changed it to building,
facility and building, would that give her enough
support, in your mind -- if we were to do that and
wanted to do that, would that give enough support to you

to declare that reinbursable?
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MR. SILVA: If you said facility and buil ding
then we' d have the confusion of --

MR. SHERWODOD: O building, |'msorry.

MR. SILVA: O building. Then the issue would
be is that our choice or according to the claimnt? W
woul d prefer that there be a single definition which
either states that the facility, which can include a
canpus or a collection of buildings, or the individual
building. W would disagree with going with an
i ndi vi dual building, because that is really the fiction
for the need for increased space. The increased space
is due to the additional three days, not due to any
speci fic popul ation. Gbviously, though, in general
strays are euthani zed, but the need for an additiona
t hree days applies across the board to all animals.
Whet her owner-relinqui shed, whether strays, whether

pi cked up by the owners or adopted, it's an additiona
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three across the board, and so we feel that you have to
| ook at that whol e population to accurately figure the

i ncreased housi ng needs which are due directly to the
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nmandat e.

MR. SHERWOOD: Madane Chair, nmay | ask --

CHAI RPERSON PORI NI :  Yes.

MR. SHERWDOD: -- Sandra possibly to coment on
t hat ?

M5. DUMLAO Well, | think the problemis we

house our strays and he's saying it applies to all the
ani mal s across the board. There is no way that we could
be totally reinbursed for this facility, not

100 percent, because the paranmeters and gui delines do
not allow for 100-percent reinbursenment. But what we're
saying is because it does allow for reinbursenent of
stray animals that are ultinmate -- abandoned or stray
animals that are ultimately euthanized, that is where we
are housing our animals. W' ve kept that nunmber or that
group of animals in one facility so that we can | ook at
all the costs involved with these aninmals very easily
and apply themstrictly to these animals, and then the
pro rata rei nbursenent for these aninals can be applied
just to that one building, rather than | ooking at the
whol e conplex that's not really part of the

rei nbur senent.
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CHAI RPERSON PORINI: M. Kaye.

MR. KAYE: Leonard Kaye. |'d like to suggest
that, with deference to Fresno, that Fresno is really
the exception than the rule, that nost prograns don't
operate that way. But one way, perhaps, you m ght think
of a quick fix, and understanding State Controller's
concern too, is the concept that we didn't sit around

before the Hayden bill was passed and try and figure out
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how to create a death row and how to create certain
facilities, I nean. So one way of solving that would
fix it in history and nake it very clear-cut was to use
the term nol ogy replacenent building; in other words, if
you had a building before that was dedicated in a
particul ar fashion, which | subnit Fresno is the
exception in that area, then whatever replacenment
building is required to fix that, that should be the
appropriate criteria.

CHAI RPERSON PORINI:  Canmille

M5. SHELTON: | just want to clarify that when
we' re tal ki ng about buil ding and new buil di ng, that
woul d fall under No. 1 and not No. 2. You're using
t hose nouns interchangeably, and it's getting to be very
confusing. So | need to get -- if changes need to be
made, it needs to be clear as to both paragraphs or both
sections or if you're tal king about one or the other

nunber one.
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But in both sections, both whether you're
creating a new building or renodeling an existing
building, in both sections they require that the agency
identify the total population of the stray ani mal
before, stray and abandoned ani nal s before. So whet her
they house themin one building or in several buildings,

it shouldn't nake a di fference, because that nunber
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still has to be provided to the State Controller

CHAl RPERSON PORINI: Al right. Well, it's
clear that we're not clear, but | think it's tine that
we nove on. Any other issues, M. Silva?

MR, SILVA: Yes. W have two additiona
concerns. W would agree -- under the category of
necessary and pronpt veterinary care, we would agree
with the definition that staff has cone up wth,
al t hough we woul d di sagree with one of the specific
findings of what is to be determined in advance as
necessary and pronpt veterinary care, and that has to do
with the vaccinations.

In their own subnission, in Los Angel es' own
subm ssion, the evidence is quite spotty, in fact, may
even be contrary to the fact that a vaccine is of any
benefit. Referring to Bates page 291, | will read the
followi ng section if you don't want to try and dig

through and find it. It is a part of the subm ssion by
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the County of Los Angel es, Departnent of
Auditor-Controller. And this has come up in prehearing
conference, but | don't knowif it's come up before this
Conmission itself. | suppose it's worth pointing out
again, is that they stated that animals wi thout previous
vacci nations are vaccinated for the first time. This

vaccine provides little protection during the
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i mpoundnent period, which is the period in question as
far as reinmbursenents are concer ned.

And then further down in that page it's stated,
our experience is, A alnmost all animals in your pound
have not been inoculated, so by their own terns there
would be little or no benefit derived during the
i mpoundnent periods for these animals to be given from
t he vacci ne.

And then we refer back to sonme evidence,
anecdot al evi dence, about the specific facilities. They
refer to the use of vaccinations, kind of a wellness
vacci ne, and state that private veterinarians
reconmended t he vaccination. For bordetella, a vaccine
is given at both Carson and to sone extent the Downey
facilities. The sane vaccine was used in Lancaster for
one and a half years w thout beneficial effect. So |
think the concern fromour perspective is that how can
sone -- how can a procedure be necessary when it's

i neffective?
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Now there may be certain -- we don't believe
that we should preclude it across the board, but we
don't believe it should be specifically included, that
that woul d be an individual determ nati on based on maybe
there's an out break and naybe at that point in tinme it

i s reasonably necessary to vaccinate, but certainly from
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their own experience, nost of the aninmals don't benefit
during the holding period because they have not been
previously inoculated. At the one facility, they
observed no beneficial effect fromthe vaccine. And
t hi nk vaccines are the quintessential preventative
medi ci ne, which are appropriate for the adopters or
relinquishees, if that's the proper term for those who
take on the animals, to either give themthe
vacci nations before they're turned over to that person
and include that as part of your adoption fee, or to
give that person a list of the vaccines which are
recomended for the aninal. Because they get -- the
benefit is long term it is not during the holding
period, if at all.

CHAlI RPERSON PORI NI :  Ckay. Any other issues?

MR. SILVA: One final issue, and I'Il keep this
one short. Qur concern is also with the | anguage used
by the staff in addressing Food and Agricul ture Code

section 30652, which is the provision which tal ks about
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licensing fees, and it gives a list of four types of
expenses that they should be applied to, in order, first
to cover the cost of the licensing program Then it
goes on to basically enforcing, | believe it's

division 14, the section which covers the animal

shel ters.

44

Qur concern is that this is based upon a use of
funds or savings, rather than the availability. And
woul d anal ogi ze this to the situation which we're
unfortunately very famliar with and that is Graduation
Requi rements. W did not base the finding that the
costs were not reinbursable on the use of this
cost-savings nethod, i.e., that the reduction in
nonsci ence teachers, we based it on the availability.

And the concern there is that if you base it on
use, that sone agencies nmay be prone to shift the
nunbers around, shift the dollars to different areas,
and sinmply not utilize those funds and then not have to
count them against their reinbursement. W believe that
when the funds are available, that they shall be
al l ocated as an of fset agai nst the expenses occurred
under this test claim

Now, this is obviously not to say that is how
they spend their noney, we're going to tell them how to
do that. That's clearly not our prerogative. But it's

a different issue when it cones to bookkeeping and
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t hese assets away from bei ng defined as an offset, that
we should base it, as we did in G aduation Requirenents
on the availability of the funds. That would nean

anything (a) has been conpl eted woul d be counted as

of f set.

And with that, I will close nmy comrents.

CHAI RPERSON PORINI: Al right. Questions?

MS. STEINVEIER | would have Canille conment,
especially on that last item

CHAlI RPERSON PORI NI :  Okay. Do you want to
comment now or?

M5. SHELTON: Sure, if you would like nme to.

W have provided a pretty extensive analysis on
the fee authority issue, and | believe however you want
to phrase it, it would still -- the position of the
Controller's Ofice, |I think, is the sane as the
Department of Finance's. Really we're reading a
requirenent into the statute that's not there.

| don't believe that the Conmi ssion has the
authority to change a statutory priority of the
availability or use of funds. | nean, it clearly -- by
the statute they have to use the funds first to pay for
the fees of the issuance of dog license tags, and then

if there's any available funds after that, they have to
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enf orcenent of the whole division, which is the division
hol di ng dogs.

Now, there is no priority established in

subdi vision (b), and the |egislature has, you know, made
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it clear that they have chosen not to set that priority
in subdivision (b). But what is clear is that they do
have to pay -- before they can use that noney to pay for
subdi vi sion (c) and subdivision (d), they do have to pay
for the cost of those prograns with regard to dogs, and
that would include the care and nai ntenance of stray and
abandoned dogs, the -- if you -- naking the animal
avai |l abl e for owner redenption, you may need extending
your hours. It would also include acquisition of
addi ti onal space or renodeling additional space. And
then all of the one-tine activities. Al those expenses
have to be avail abl e or used under subdivision (b)
before you can pay or use subdivision (c) or (d). And
don't think we can read a requirenent in the statute
which is by the plain | anguage not there.

CHAl RPERSON PORINI:  Ckay. M. Silva.

MR SILVA: If | could respond very quickly, our
attenpt is not to interpret Governnent Code
section 30652 as having any specific priority. Just as
when we | ooked at the Education Code section which said

that the agency may terminate or adjust their teacher
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attenpting to say they had to terninate teachers.

That's an application of the statute which we believe is

left to the | ocal agency.
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The question is really what is an offset and

what should be clained as an offset? And our position

is that this is an interpretation of offset, not an

interpretation of the statute. And we believe that

whenever the savings or the funds are avail abl e, that

they should be clained. Just as in Graduation

Requirements it was -- the layoff provision was

avai | abl e, not required, and we weren't asserting that,

si nmply avail abl e.
CHAI RPERSON PORI NI

MS. SHELTON: Well

Canil | e.

a couple of things. There's

no |l egal authority to that proposition in any of the

Mandat es cases.

And secondly, the statute in Gaduation

Requirements is very different than the statute here.

Certainly the statute in Graduation Requirenents did not

set a priority at all and it's couched with the phrase

school districts may lay off teachers. In this

situation, it's nmandatory.
in a specified priority, so

di fferent exanples and can't

They shall use these funds

think they're very

be confused as the sane.
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CHAlI RPERSON PORI NI :  Ckay. Questions from
nmenber s?
M5. WLLIAMS: | have one question

CHAI RPERSON PORINI:  Ms. WIIians.
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M5. WLLIAMS: Tal king about the inoculations
for the dogs, | notice where it says the vaccines are
adm ni stered to treatable and adoptable aninals, so it
woul dn't be across the board. These wellness shots, do
t hey what, bordetella, parvo, distenper, the
si x-in-ones? What are they? Do you recall?

MR, SILVA: | would have to look -- refer to --

M5. WLLIAMS: Okay. | was just curious. But
would like to just get on record personally that | think
these shots are very inportant for dogs that are exposed
and that are adoptable. Because when they go out of
there, they've already been exposed and that m ght be
di stenmper, parvo, or some other disease.

MS. STEINMEIER  Kennels are notorious for that.
So what you're doing, even if you don't see it in the
hol di ng period, the results are out in the --

M5. WLLIAVS: They're in there six days. They
go out. They've been exposed. So a distenmper or parvo
shot m ght prevent that.

CHAlI RPERSON PORINI: Al right. M. Ballenger

MR. BALLENGER: Madane Chairperson, thank you

The shots that are provided to animals as preventive
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nmeasures probably vary fromjurisdiction to
jurisdiction. Typically we use distenper, parvovirus,

and other very conmmon hi ghly conmuni cabl e di seases anpbng
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dogs. And if we didn't inoculate them the illness
rate, the death rate, would skyrocket.

CHAlI RPERSON PORINI:  Canmille

M5. SHELTON: Could | just clarify that the
i ssue for the Conmmi ssion on that is whether or not you
bel i eve the well ness vaccine is reasonably necessary to
conply with the mandate to provi de pronpt and necessary
veterinary care.

CHAlI RPERSON PORINI:  Ckay. Let's see, M. Ross,
you're sitting in back. D d you wish to nake any
conment ?

MR, ROSS: | didn't know the correct order, but
| do have a commrent to make, if that's all right, or
after Finance states, whatever is appropriate for the
Conmi ssi on.

CHAlI RPERSON PORINI:  Go ahead, please.

MR, ROSS: Madane Chair and Menbers of the
Conmmi ssion, ny nane is Mchael Ross. |'mthe animal
services director for Contra Costa County. The ani nal
services departnent there provides aninal control
services to approxi mately 850,000 people living in 18

cities, plus the unincorporated area of the county. [|I'm
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al so speaki ng on behal f of California Animal Control
Directors Association. The association represents the

ani mal control directors of approximtely 311 agenci es.
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W would first like to commend the staff of the
Conmi ssion for their diligence and hard work on this
test claim \While we have disagreed with sonme of
staff's positions, we appreciate the professionalismand
courtesy shown in addressing our concerns. W believe
that the staff reconmendation is a conpromni se that we
can reluctantly support.

However, we do have a certain concern and
comment involving the rule of unintended consequences.
One of the stated ains of the legislation is attended to
by adding this |anguage to the Civil Code in section
1834.4(a): "It is the policy of the State that no
adopt abl e ani mal should be euthanized if it can be
adopted into a suitable home." Section (b) states: "It
is the policy of the State that no treatabl e ani mal
shoul d be euthanized." Staff recommendations relative
to reinbursable activities in section 4(b)(3) states in
part that reinbursenent for the care and nai ntenance of
i mpounded stray or abandoned dogs and cats is limted to
dogs and cats that die during the increased hol di ng
period or are ultinmately euthanized.

It has been stated that agencies can charge nore

for adoption and pass on costs to owners redeening their
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so to the extent necessary to recoup new costs inposed
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by this legislation would increase the costs of adoption
and redenption to an exorbitant level. This would be
detrinmental to the State's stated goal of ending the

eut hanasi a of adoptable and treatable aninals.

We believe the increased costs associated with
the care and treatnent of all animals incurred as a
result of the legislation should have been determined to
be reinbursable. This interpretation would take into
account the stated intent of the Iegislation and would
foster a state, county, city, and nonprofit partnership
to end the euthanasia of adoptabl e conpanion aninals in
our state as the legislation stated as its prinmary goal.

Thank you.

CHAlI RPERSON PORINI: Al right. Questions?

M5. STEINMEIER: | have one. Wat would be your
specific recommendation to change the staff analysis
that woul d incorporate that idea?

MR. ROSS: To elimnate the requirenment that the
ani mal die or be euthanized. W have to provide care to
all of the animals in our custody, and to say that
rei mbursement in only attributable to aninals that die
or are euthani zed does not take into account the fact

that you cannot increase adoption fees or return to
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cost of the legislation. To do so would nean | ess
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ani mal s woul d be adopted and fewer aninals would be
returned to their owners.

M5. STEINMEIER: The only fallacy | see with
that is if an animal is so ill that it is going to be
eut hani zed because of that illness, that that is not the
intent of the legislation. |It's adoptable animals.

MR ROSS: That's correct, ma'am

M5. STEINMEIER:  And so adoptabl e ani nal s that
are ultimately euthanized | would agree with you on, but
that means this is excess popul ati on we've not been able
to place and therefore had to euthani ze because of
space. That's the only narrow thing | would agree with
you on in phil osophy, except | want Camlle to talk
about how that relates to the actual |egislation

MR. ROSS: And | understand your point and | do
agree with you.

CHAlI RPERSON PORINI:  Canmille

M5. SHELTON: These issues addressed by the
Conmi ssion at the test claimphase, and these proposals
woul d be inconsistent with the statenent of decision
and the Comm ssion doesn't have jurisdiction on the
statement of decision anynore.

MS. STEINMEIER  That's true.

MS. SHELTON: We're in Ps and Gs, so.
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Fi nance.

M5. GEANACOU: Yes. Good norning, Madane Chair,
Menbers of the Conmission. | reiterate the coments of
prior comrenters about appreciating the staff and
Conmi ssion's continued energy in applying thenselves to
this issue.

CHAI RPERSON PORINI':  Your nanme for the record?

M5. GEANACOU: Ch, yes, excuse ne, Susan
CGeanacou, Departnent of Finance.

| have a couple of points which I will attenpt
to keep brief. The first is the issue of reinbursenent
for aninmals that die during the increased hol di ng period
as opposed to are euthanized. The Comnission's staff
acknow edges on the top of page 7 in its staff analysis
that the statenent of decision does not specifically
address animals that die during the increased hol di ng
peri od, but states rather that such request is
consistent with the statement of decision. Finance is
concerned, given that we're now at the Ps and Gs stage,
that the Ps and Gs nust reflect that which was actually
deci ded by the Conmi ssion and that which is reflected in
the statenent of decision, not activities which nay be
consistent with the statenment of decision, but is not

refl ected therein.
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address issue at the test claimphase because it was not
clained as a reinbursable activity, and therefore it was
not consi dered by the Conmm ssion

Lastly and perhaps nost inportantly on this
i ssue, Finance is concerned that by including aninals
that die during the extended hol ding period, the
Conmi ssi on woul d be establishing a harnful precedent by
expandi ng rei mbursable activities at the Ps and Gs phase
that were not determ ned to be such in their statenent
of deci sion.

Secondl y addressing offsetting savings and ot her
rei mbursements in the staff analysis, I'd like to
address fees collected for dogs licenses, tags and
fines. Finance submtted its position on this issue on
Cctober 11th, and we continue to disagree with staff's
rejection of our Cctober 11th proposal that all fees for
the issuance of dog |license -- excuse nme, tags and fines
collected be applied first to nandated activities before
they're applied to nonnandated activities. W believe
that counties have the authority to raise dog |license
fees and al so adoption fees and should use that
authority to offset nore of the mandated costs before
cl ai m ng rei nbursenent.

Lastly, we also included in our October 11th

filing sone proposed | anguage that would specifically
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require affirmatively identifying offsetting savings,
and we believe that the boilerplate | anguage as asserted
by staff does not address our concerns in this area, and
we believe that specific nonexhaustive perhaps exanpl es
or criteria for affirmatively identifying offsetting
savi ngs should be included in the Ps and Gs to assi st
counties in filing their reinbursenent clains,

particul arly because of the nuch debated cost neutral or
even cost savings aspects of this |egislation.

CHAI RPERSON PORINI:  Camille, did you have any
ot her comments?

M5. SHELTON: Do you want ne to address any of
those issues?

MS. STEINVEIER  There are two issues that |
heard her talk about. One of themwas the aninmals who
di e during the holding period, and other one is the
of fsets due to the ability of counties to theoretically
raise their fees and |icense fees high enough to pay for
it.

MS. SHELTON: Let ne tal k about the later one
first. They do have the ability to set their fee. One
thing that was di scussed, though, in that whole division
of the dogs, we're tal king about nandated versus
nonmandat ed activities. Those activities, a |ot of

t hose activities for the enforcenent of that division
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in that division, were enacted before 1975, but they
still are required. Those are required activities. So
whil e they may not be reinbursable, they are stil
required to performthose activities. And so | don't
bel i eve that that woul d change the reconmendati on,
because the recomendation is based on a | egal analysis
of the statute. And again, as | nentioned earlier
there's no legal authority to require the identification
of the offset for a mandated activity first before other
required activities. There's just no |law on that.

M5. STEINMEIER: W did talk about that during
t he statenent of decision phase, | recall, and we cane
to that sanme conclusion. It may not be part of the
statement of decision, but it was a part of the
di scussi on.

M5. SHELTON: We talked -- well, we tal ked about
that in reference to denying reinbursable for aninmals
that are adopted or relinquished by the owner, that's
correct, the fee authority, and found -- the Conmm ssion
found in that respect that the fee authority was
sufficient to cover the entire cost of those aninmals.

Wth regard to the animals that die, that was a
tough issue. | do believe that it would not be
legally -- it would not be a legal error to include that

in the Ps and Gs today since you would not be changi ng
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any of the conclusions in the statenent of decision.
I -- Ms. Geanacou has raised some good concerns, but if
you choose to go that way, that would be correct too

CHAlI RPERSON PORI NI :  Okay. Any questions?

MR STARKEY: Madame Chairman, if | could also
interject --

CHAI RPERSON PORI NI : Yes.

MR. STARKEY: -- | do think on the analysis that
it does -- not only is it consistent with the decision
but | think the | egal argunent could be nmade that it
flows fromthe decision. A decision on the test claim
in many cases can't answer every conceivable possibility
that mght arise, and | think the statute establishes
the paraneters and guidelines for that very purpose, and
so when they present that issue, | think the |ega
analysis that flows fromthat should flow fromthat
deci si on.

CHAlI RPERSON PORINI:  Okay. | think for us
sitting up here, it's unfortunate that the Contra Costa
County raised an issue that was not specifically
di scussed in the statenent of decision and Cam |l e gave
the answer that she did, and now we have a sinilar
situation, and we're saying, well, it would kind of be
okay. In my mind that's inconsistent on our behalf.

Okay. Anything -- any other questions from
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nmenbers?

MS. STEINMEI ER  Move the staff reconmendation

MR LAZAR  Second.

M5. STEINMEIER O do we have nore testinony?

CHAlI RPERSON PORI NI :  Actually, | think we do
have nore testinony --

M5. STEINMEIER:  Then that was prenmature, |I'm
sorry.

CHAI RPERSON PORINI:  -- frominterested parti es.
So if we could nake space here.

Before we begin, just for the record I would
i ndicate that M. Harrigan has been called away fromthe
hearing for a famly emergency and will not return

So, all right, please state your nane for the
record and be sure that if you have a business card you
give it to the court reporter

M5. HANDLEY: Hello. M nane is Virginia
Handl ey with the Fund for Aninals.

I've certainly been following this issue for
several years, and as Director Mke Ross nentioned, the
uni nt ended consequences of this legislation is just
overwhelming. And in fact, | think it's one of the nost
tragi c pieces of legislation that has passed through
this building that has affected aninmals. | don't think

our appropriation conmittees did their job at all not to
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listen to the shelters who told themthat this bill was
going to cost mllions of dollars, and when you take
into account the anpunt of effort that this board has
put into it, and the staff has just been trenendous, and
to add that onto the cost of this is tragic.

| do support the | atest amendnent that you put
in about including the aninals who die while they are at
the shelter. They certainly should be part of this. |
do believe that, as has been stated before, the
decision's much too narrow of limting this just to
strays who are euthanized. There are no offsetting
savings that are relevant enough to elininate the
trenendous amount of cost, whether the animals are
adopted or not.

Particularly tragic is the decision not to
i ncl ude the owner-surrendered animals. | believe this
decision will cost the cities and counties and the
private shelters, too, will cost thema |ot nore noney
inthe long run, particularly the city and county
shelters and humane societies with contracts.

In fact, this legislation really has resulted in
a lot of humane societies literally dunping their animal
control contracts because they do not want to operate
under these mandates, and therefore they drop their

contracts. It then goes back to the city and county
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governments to agencies like the sheriff's departnent,
the agriculture departnent, police departnents, those
very agenci es who do not want this job who now have it
forced upon them and who do not have the sane priorities
in many instances that humane societies would have who
have these contracts.

And July 1st, 2002, this year, the SB 1785

mandated a raise in the holding period for

owner -surrendered animals. There is a bill in right
now, SB 1931, to renove that raise. |It's an urgency
bill. | don't know whether this bill will pass, but we

see a bad situation becom ng nuch worse. Wat has
al ready happened is that animals are being turned away
fromthe shelters because of the overcrowdi ng.

What happens to these aninmals that are turned
away? Many tinmes, nost often they come back in as
strays. That same person can bring themright back in,
put themin the night deposit box, have sonebody el se
bring themin. They are then brought in as strays.
Then they have to be held for this nandated hol ding
time, sitting there for days, crowding the shelters,
bei ng exposed to disease, and they can't be adopted
during that tine. They also conme in with no information
as to their tenperament, their health, their

vacci nations, their nane, no information that would help
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with their adoptions. And then because the place is so
crowded, as soon as that one day of adoption that's
mandat ed, as soon as that one day is up, then they are
put down. We end up we are killing nore adoptable
animal s than we ever did before.

| did a survey of the shelters and found that to
be true. They were all increased, and the anount of
eut hanasi a, the anobunt of overcrowdi ng, the anount of
di sease, all has gone up

CHAlI RPERSON PORINI:  Ms. Handl ey, may | ask, do
you have a specific position on the paraneters and
gui delines that are before us today?

M5. HANDLEY: | can give sonme nore statenents on
t hose.

CHAI RPERSON PORINI:  |If you could keep it to
that, because we did have extensive testinony, and
know you testified at our original test claimhearing,
so we're trying to focus just on the paraneters and
gui del i nes before us.

M5. HANDLEY: Concerning the vaccines, the
vacci nations, those are very, very necessary. By the
time the animal gets adopted, and in many cases they've
al ready been there at |east a week, sone that are held
longer -- if they have room that are held | onger, by

the tine the ani nal becones adopted, it is way too |late,
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those animals, and this is happening nore and nore
because of the ampunt of overcrowdi ng caused by this
law, that the disease rate has gone up dramatically in
the shelters, therefore the need for these vaccinations
are even greater than they have been before. |If they go
hone, and nany do, they go home, they have al ready been
exposed to the distenper and parvo. |It's too late to
give it to themat that tine. It is needed on arrival

And anot her issue that was brought up, this idea
that it's to be offset by license fees is just totally
unrealistic. It's not offset now with the budgets that
these shelters have. License fees in no way can pay for
what they have to do already. | find many of them well
over their budgets into the mllions of dollars.

Al ready no way can the license fee pay for what they're
doi ng now.

To claim well, you should raise up the adoption
fees, well, those adoption fees are getting higher and
hi gher now trying to offset. They just take thensel ves
right out of business. W also have requirenent for the
spayi ng and neutering, so that's added onto the cost of
adoptions already. W also have a state |aw that
mandates a half price license fee for spayed and
neutered animals, so we have a nandate to gi ve people

advant ages for spaying and neutering. So to raise up

63

those fees, to penalize the public for this, is not fair



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

and not realistic.

Al so, the owner-surrender fees that are al
going up and they go up so high, trying to offset sone
of these costs, what ends up, of course, is that's how

the animals then cone back in as strays because people

don't want to pay these horrendous owner-surrender fees.

So those cannot offset that.

And just in closing, it is just tragic that the
way this has turned out, that the incentive financially
is going to be to kill nore aninals, to take themin as
strays instead of owner-surrendered aninmals, to charge
rescue groups for animals that they cone in to take,
whi ch they should be given to those rescue groups for
free because heaven knows they don't have the finances
and they shouldn't be penalized for this. Charging the
hi gher adoption fees and redenption fees, it al
backl ashes onto the aninals, and the animals are the
ones that have been the losers in this whole
transacti on.

CHAI RPERSON PORINI: Al right. Thank you

Questions from nmenbers? All right.

Let's try to wap it up. M. Lutzenberger

MR. LUTZENBERGER: Just a point of

clarification. Again we reiterate that |oca

governnments, in this case, we believe do have the
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authority to raise the fees in a nanner that is
sufficient to cover the costs. Ganted it is a question
of what the market will bear, but | can state for the
record that when | adopted nmy stray cat from Sacranento
pound, | was quite willing to pay the $125 that covered
the direct costs and the administration costs for that
cat. So let's put it into context, if there's no
gquantification that's going to be provided.

CHAlI RPERSON PORINI:  Okay. M. Kaye, did you
have any additional coment?

MR. KAYE: No, | would nerely ask whether the
ani mal was spayed or neutered and whether it was really
a $250 fee.

MR. LUTZENBERGER: The fee was the direct charge
t hat was expl ai ned by the pound of what were the
veterinary services for that particular animal. And it
i ncl uded the spaying and neutering, it including the
shots, and it included the admnistrative costs of
hol di ng the ani nal

MR KAYE: Ckay.

CHAlI RPERSON PORI NI :  Okay. Any further
guesti ons?

MS. STEINMEIER | would like to move the ful

staff recommrendation on the Ps and Gs, to adopt the Ps
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and Gs as presented to us today.

CHAI RPERSON PORINI: Al right. W have a



noti on.

MR. LAZAR  Second.
CHAI RPERSON PORINI':  And we have a second.
Di scussi on?

| guess I'd like to say just for the record
am-- | would support that nmotion if the reference to

animals that die is renoved. |'mvery concerned about
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the testinony that we had earlier and the statenent of

deci si on.

kay. Any further discussion?

Roll call.

M5. HHGASHI : M. Lazar

MR LAZAR  Aye.

MS5. HHGASHI : M. Sherwood.
VR, SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinneier.
M5. STEI NVEI ER: Aye

MS. HHGASHI: Ms. WIIiams.
M5. WLLIAMS: Aye.

MS. HIGASHI: Ms. Porini

CHAI RPERSON PCRI NI': No.

M5. HI GASHI :

Motion carri es.

CHAI RPERSON PORINI': Ckay.

MR. KAYE:

MS. HI GASHI :

Thank you very much.

May | suggest we take a
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five-mnute break?

CHAlI RPERSON PORINI:  Yes. That's great idea.

(Recess taken)

CHAI RPERSON PORINI: | see the nenbers are back
so if folks could take their seats, please. |If folk
woul d take their seats, please, we'll be going to our

next item

M5. HIGASHI: The next itemis item5, adoption

of proposed paraneters and gui del i nes Phot ographic

Record of Evidence. Staff counsel Eric Fel

present this item

ler will

MR. FELLER: Good norning. Before you are the

proposed paraneters and guidelines for the
Record of Evidence test claim The test c

| egislation requires exhibits in a crimna

returned to a party when a court determ nes they pose a

Phot ogr aphi c
aim

trial to be

security, storage, or safety problem and that

phot ographic record of these exhibits be substituted.

It also requires exhibits toxic by nature or pose a

heal th hazard to hunans be introduced to the court in

the form of photographic record or witten and certified

chemical analysis, unless it causes a departure from

procedure.

Staff has nade several nodifications to the
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claimant's proposed paraneters and guidelines to conform

to the Conmm ssion's statenent of decision

previously
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adopted paraneters and guidelines in the statute. One
such nodi fication is that only those photographs
actually admitted into evidence be reinbursed. The
ot her issues on this test claimrevolve around
rei mbursement for transporting photographs, whether the
provision for certified chenical analysis expressly
exclude controll ed substances if the exhibit is toxic,
and the rei nmbursenent for evidence disposal

Now, in speaking with clainmant yesterday and
this nmorning, they requested to keep the | anguage under
5(b), indirect cost rates, as they subnmitted it. So
that's on page 15 and 16. All the strikeout text on
page 16 would be reinserted and the underscored text
woul d be taken out, except for the underscored text for
school districts under (b)(1), whichis a tw -- also on
page 15 and 16, would remain in, since school districts
are potentially eligible claimnts.

So with that change, staff recommends the
Conmi ssi on adopt the paraneters and gui delines as
nodi fi ed, begi nning on page 11.

CHAI RPERSON PORINI': M. Sherwood.

MR. SHERWDOD: | just want to -- is that your
68
reconmendati on?
MR. FELLER: Yes. Yeah, we -- | would recommend

that, that change as well.
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CHAlI RPERSON PORINI:  Okay. So staff concurs
with the reconmendati on of claimants.

MR FELLER  Correct.

CHAlI RPERSON PORI NI':  Ckay.

MR. FELLER: Wbuld the parties and w t nesses
state their nanmes for the record, please

MR JOHNSON:  Steve Johnson, assistant
| aboratory director of the Los Angel es Police Departnent
crime | ab.

MS. STONE: Pam Stone on behalf of the LAPD.

MR. PAULIN. Matt Paulin, Departnent of Finance.

MR SILVA: Shawn Silva, State Controller's
Ofice.

CHAlI RPERSON PORINI:  Ckay. Ms. Stone, would you
like to begin?

M5. STONE: Yes, please. Thank you, Madane
Chai rman, Menbers of the Conmi ssion

First of all, we would like to thank the
Conmi ssion staff for the work on this particul ar
mandate. The reason for the return to the original |ICRP
| anguage i s because the | CRP | anguage substituted by

staff is presently under negotiation as part of the
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boilerplate review and it was premature, so if that
explains it. This is the |ICRP | anguage that was agreed
to with State Controller's Ofice sonetine early |ast

year.
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Wth me is M. Johnson, who has sone conments
regarding two portions of the paraneters and guidelines
to which we object.

M. Johnson.

MR. JOHNSON: Good norni ng.

CHAlI RPERSON PORI NI :  Good nor ni ng.

MR JOHNSON: The first area |I'd like to address
is the staff recomendation to rei nburse for only
phot ographs that are introduced into court. This change
woul d pose serious operational problens for us.
Essentially the Superior Court in Los Angel es has
indicated to us that they will not accept any narcotics
exhi bits, any hazardous exhibits in the court and are
requiring the subm ssion of photographs in a particular
format i nstead of the evidence being introduced.

If I were to try to wait until the last mnute
to take photographs because | can't get reinbursenent
for them because they night not be introduced, | would
have to essentially wait until the case was al ready at
the prelinmnary hearing stage or already starting the

prelinmnary hearing and then tell the bench officer, a
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superior court judge, wait, |I've got to send soneone
back to take a picture of the evidence, which is going
to be very labor intensive. |'mgoing to have to handl e

the evidence twice. I|I'mgoing to have to retrieve the
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packages out of our storage vaults, reopen the package,

t ake phot ographs, and then give themto an officer to
take them back to court. It mght also incur the wath
of the superior court judge. | try to avoid that. They
often can put you in jail for contenpt, and | try to
avoid that at all costs.

So essentially the |laboratories in Los Angeles,
both the county and the city | aboratory inage or take
phot ographs of the evidence as it cones through the
| aboratory at the begi nning of the process. The Los
Angel es District Attorney's O fice doesn't file cases
until they're analyzed. They don't want to file a case
for possession of a narcotic when no one has said, yes,
it's a narcotic, and | agree with that.

Whil e we have the package open in the | aboratory
and we have everything out, we then sinply take it over
and photograph it. It only takes about ten m nutes per
case. We then return the evidence to the property room
and there it stays, and the photographs are already
taken and available for the courts, if they so desire.

We can't determ ne up front which cases are
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going to go eventually to trial, which ones are going to
be settled at the arraignment or at the prelimnary
hearing. W could have an exanple of an officer who
gets the photographs, goes to the prelinminary hearing,

is standing there waiting to start the prelimnary
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hearing, and the defense will change their mnd and
decide to plea, and therefore I would not -- we would
not be conpensated for those photographs. But if the
person actually goes in and gets on the w tness stand
and they're introduced, now | do get conpensated. It
seens a little hard to deci pher the difference between
t hose scenarios, as far as our agency is concerned.

And so we believe it would be nore | abor cost --
cost more in ternms of |abor to handl e the evidence
twice, to photograph it. It would inject sone
significant operational problens in our operation, as
well as the sheriff's office down the road, and is
unnecessary.

The second area is in the area of disposal. And
| understand in reading this that that may be beyond the
deci sion that was nade earlier on this test claim but
just to reiterate, historically when a narcotics case
went to court, we took the narcotics to court. It was
i ntroduced as evidence. The court clerk took custody of

t he evidence. The court clerk stored the evidence. And
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when the case was finally adjudicated or had reached
past the first |evel of appeal, the court disposed of it
at court expense. Now the court never sees the
evidence. It stays in nmy storage vault, and | get to

pay to get rid of it when the case is finally
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adj udi cat ed.

And those are the only two areas |'d like to
conment on.

CHAI RPERSON PORINI: Al right. Questions?

Ms. Steinnmeier.

MS. STEINMEIER | have one on the issue of
narcotics. Are you -- did | understand you to say that
the court considers all narcotics to be hazardous, or do
they differentiate between heavy-duty narcotics or
[ i ght wei ght narcotics?

MR. JOHNSON: They are unwilling to accept --

V5. STEI NMVEI ER: Any.

MR. JOHNSON. -- any narcoti cs.

M5. STEINMEIER:  They don't want themin their
court.

MR. JOHNSON: They want no -- no narcotics, no
evi dence sanmples fromillicit drug |l abs. Those are al

basi cally precluded from bei ng brought into court.
M5. STEI NMEI ER:  Because they're hazardous, in

their mnd?
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MR, JOHNSON: Because the court decided that
t hey were hazardous. They were posing security and
storage problens --

M5. STEI NMEI ER: Right.

MR. JOHNSON: -- for the court, and they

basically decided that it would be a better idea for us
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to have that problemrather than for themto have that
probl em

M5. STEINMEIER: | can understand that. So they
shifted it to you essentially.

MR JOHNSON:  Yes.

MS. STONE: Madane -- Ms. Steinneier, we do
have, if the Conm ssion so desires, copies of the Iist
of partial -- a portion of the list of the chenicals
that are naned to be hazardous and cause reproductive
toxicity issued January 25th of 2002. And, for exanple,
we just have two pages, it includes --

CHAI RPERSON PCRINI: Who issued --

MS. STONE: -- cocai ne.

CHAI RPERSON PCRI NI ;' Who issued the --

M5. STONE: This is issued by the State of
California Environnental Protection Agency, Ofice of
Envi ronmental Health Hazard Assessment, issued on
January 25th, 2002.

CHAlI RPERSON PORI NI :  Okay. Any other questions?
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M5. STEINMEIER: | guess we shoul d have
M. Feller comrent on both the disposal issue and the
hazar dous issue.

MR. FELLER. As far as whether cocai ne, you
know, is hazardous or not, the court doesn't have to

ever get that under the statute, because under
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1417. 3(a), anything the court determines is a security,
storage, or safety problem the court clerk can
recommend be introduced in the formof a photograph. It
doesn't have to be cocaine. It can be a couch. It can
be anything. So either way, the courts are going to
have to get photographs of those itens rather than the
actual exhibits thensel ves.

The -- as far as the disposal issue goes, the
statute doesn't provide for the statenent of decision
doesn't provide for -- the staff just finds that it's
way beyond anything that was -- had been previously
decided or legislated in this case.

CHAlI RPERSON PORINI: Al right. Departnment of
Fi nance?

MR. PAULIN. We're in basic agreement with the
staff's analysis. Qur mmin issue was the disposal and
that has been -- that is proposed to be renoved fromthe
Ps and Gs, so we're in agreenent.

CHAI RPERSON PORINI:  All right. Controller's
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Ofice.

MR. SILVA: W are also in agreement with the
staff's position on the disposal issue and have no
problemw th the change in the boilerplate.

CHAI RPERSON PORINI: Al right. And the
boilerplate issue is to be decided in the future.

M5. HGASH : In the future, that's correct.
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CHAlI RPERSON PORINI:  Any further questions from
nmenber s?

M5. STEINMEIER: | guess |I'd |ike to discuss
thi s busi ness of photographic evidence of hazardous
materials. In the staff analysis, it really kind of
precludes, well, two things. It is never entered into
evi dence, which the gentleman from Los Angel es Police
Department was tal king about. That one, | think, is
going to be real difficult for us to get a handle on
If they decide it's cost-effective to photograph it all,
then probably they're going to have to also take the
chance it may or nmay not be entered into evidence.
don't have a problemw th that one. That's an
adm ni strative decision on the part of the police
departnment, to do it all because it's cost-effective.
And sone of it may not be refundable, but you can need
to do what you're doing or not. | think you probably

woul d, regardl ess of the mandate, in |ight of what you
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j ust said.

But on the hazardous materials portion, | don't
know. | guess we have to | ook at the | anguage here and
see if that would cover anything that the court
det erm nes hazardous, including, | don't know, a tiny
amount of marijuana or sonething. |If they don't want

that material in their building, then they're really
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effectively naking it a mandate that they have to have a
chemical analysis done. And | don't think M. Feller's
recomrendati on woul d include that. Am|l incorrect?

CHAI RPERSON PORINI: M. Feller, do you want to
conment ?

M5. STEINMEIER: Do we need to change this?

MR. FELLER: The -- yeah, the recomendation is
that the reinbursement for a certified chemical, witten
chem cal analysis, not include controlled substances as
defined in Health and Safety Code 11054 unl ess that
exhibit is toxic and poses a health hazard to humans.
And I'm not aware that all controlled substances neet
that definition.

M5. STEINMEIER: So that could be a problemthen
for M. Johnson and for counties and cities and any
police agency to have to prove that then to the
Controller's Ofice? |Is that what we -- under this

recomendati on you would have to prove that it was a
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hazardous material in order to get reinmbursed? |s that
what we're saying? |Is that --

MR FELLER  Correct.

M5. STEINMEIER -- going to be difficult for
them do? No?

CHAI RPERSON PCRINI:  Controller's Ofice?
Ms. Stone.

MS. STONE: Madane -- Ms. Steinneier, there are
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a nunber of code sections, regul ations, that specify
what constitutes a hazardous substance, and so you j ust
ascertai n whether or not what you anal yzed is on one of
these lists, and the list is provided in the paraneters
and gui del i nes.

M5. STEINMEIER: So you could live with this
| anguage?

M5. STONE: Oh, yeah

M5. STEI NMEI ER: Okay.

CHAlI RPERSON PORI NI :  Ckay. Further questions?

MR. LAZAR: Do you have sonet hi ng?

MR JOHNSON: Well, | kind of -- | have to say |
agree with M. Feller, and | know it's hard for you to
believe that, but in this case we had to anal yze
narcotics. W've always had to anal yze narcotics and
provide witten reports. That requirenent is nothing

new to us. W have to do that for the enforcenent end
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of this, and so not being reinbursed for producing that
report is -- | nean, that's the cost of our doing
busi ness as a | aw enforcenent agency and as a | aw
enforcenent | aboratory.

In response to your conmment about that's an
adm ni strative decision we make. | don't take pictures
of narcotics because | want to take pictures of

narcotics. | take pictures of narcotics because the
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courts have said you can't bring it here and you have to
bring a picture. And that the problemis how do you do
that without a catastrophic change in the way you do
busi ness?

And the way that the staff has recomrended t hat
we only receive conpensation for those that actually get
into court is -- will be difficult for our agency to
track and to actually be able to provide the kind of
information that the Controller is going to want as to
whi ch cases actually went to court. W' re talking about
a nonunental task.

Essentially we are noving toward a situation
where we image the -- we don't print any pictures. W
just image the -- we have a digital inmage sitting on a
server sonewhere and only print the pictures out when
they're necessary and so that essentially the only cost

could be for the short period of tine necessary to inmge

79

and then, if necessary, when it is needed for court, the
of ficer could retrieve and print those and take themto
court.

That's nmy only conmmrent.

CHAI RPERSON PORINI:  Ms. Stone.

M5. STONE: Yes. |In going along that |ine, what
we' re concerned about is the amount of tracking that
woul d be necessary to determ ne of all of the inmages of

narcoti cs nade, which ones of those actually went to
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court and were admitted into evidence versus all the
digital inages made.

In discussions of this with other menbers of the
CSAC SB 90 committee, we were tal king about the fact
that in snaller jurisdictions this night not be a
probl em where you basically have a relatively small
jurisdiction, everything is quite local. You know t hat
Joani e Jones' cocaine case is going to go to court, so
it's tine to get pictures taken and take themto court.

However, when you're dealing with such a vol une
of scale, obviously since Los Angeles has instituted a
digital system you're only going to be using the actual
printing paper, for exanple, when sonething actually is
going to court, and it is much cheaper to rei nburse the
cost of originally digitally -- digitally imaging the

narcotics than it would be to institute sonething that
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is less cost-effective or instituting a tracking system
totry to figure out which cases actually went to court
and went to prelimversus those that charges were not
filed or a plea was entered prior to the noment that the
of ficer got on the stand to adnit the evidence.

So | think you'd find a substantial difference
bet ween jurisdictions, between the |arger ones and the
smal | er ones.

CHAI RPERSON PORINI:  Controller's Ofice.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

MR SILVA: Yes. |'d like to address two
issues. One is the recently discussed tracking issue of
comng up with the records to denonstrate whi ch photos
were or were not introduced into evidence. And the
difficulty of filing a claimdoes not create -- does not
change the rei nbursable of the activities. Although
it -- granted, it could becone sonmewhat difficult.

I think the sinplest approach is that in every
case in which you go to trial, the clerk of the court
generates an evidence list, and you would sinmply -- the
DA present would sinply take the evidence |ist and
forward it to the agency responsible for that evidence,
and that would be their -- right there would be evidence
of what was introduced into court. No better source
docunent woul d exist as to what was introduced into

court and what was reinbursable. Granted, in a large
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county there's going to be a |ot of those docunents, but
there is a singular docunent which would contain that
i nformati on and woul d be very reliable. |It's produced
by the clerk of the court.

One ot her concern that we have that has arisen
during the discussion is when the court chooses to
det erm ne sonething or to deem sonet hi ng hazardous and
therefore exclude it fromthe courtroom we would have a
concern with the fact that a court -- the court decides

to deemit hazardous and that it is not specifically
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statutorily deemed hazardous.

Certainly if the legislature has deened it
hazardous in one fashion or another, it's -- it would be
easily deternmined to be a state mandate. But when a
court exercises its judicial discretion to determ ne
that a specific piece of evidence is hazardous and thus
cannot be presented into court -- and I'mnot sure how
we can convert the judicial discretion into a state
mandate. Therefore, we would prefer to find sone nethod
to keep it to sonething that has al ready been
determ ned, either directly by the legislature, in
preexisting statute, or indirectly by the |egislature,
per haps sonething |ike Cal -OSHA, sone -- some regul ation
or statute that is put out by the State, rather than as

an exercise of judicial discretion by an individua
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j udge.

CHAI RPERSON PORINI: Al right. Staff and then
M. Johnson, | think, wanted to say sonething. No?
Okay. Al right. Staff.

MR. FELLER. The statute has just -- the second
part of what Silva said, the statute has two parts.
Only the second part deals with exhibits toxic in
nature. The first part of the statute deals with
exhibits that pose a security, storage, or safety

probl em as recomended by the clerk of the court. So
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any of those exhibits, it's whatever the court decides
it doesn't want to see admitted into evidence directly,
and that's -- that discretion was granted by the

| egi sl ature.

CHAlI RPERSON PORI NI :  Ckay. Further questions
from nmenbers?

MS. STEINVEIER | have one other. \What about
the court's list of evidence, M. Johnson, would that be
an adequate -- is that sonething that you actually have
the ability to send to the Controller as a part of your
claim ng package? What's the practical effect?

MR. JOHNSON: Getting the superior court to do
anything is problematic and difficult at best. W -- to
use an anal ogy, we have another reinbursenent programin

terns of narcotics analysis to conpensate the city for
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the cost of running tests. Moneys are collected from
convicted individuals to conpensate, and the county
takes off a 20-percent administrative fee, and we stil
can't figure out where any of the noney is comng from
and how to account for any of it, and the only

i ndi vi dual s that have control of those docunents are the
county. And it's tough for a |local nunicipal agency to
try to force the county to nake changes |like that. They
are just not real receptive to what our needs are.
Trying to get each court clerk to sonehow produce a --

at the tinme the officer is still there in the
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courtroom-- an exhibit list and sonehow try to funne
those to a central repository in an agency of 9,000
of ficers would be virtually inpossible.

M5. STEINMEIER: Then what other -- |I'mtalking
to M. Silva now. What other form of evidence could
practically a large agency conme up with that woul d
sati sfy your requirenment?

MR SILVA: Well, | think that there's another
source beside the courts. The courts are frequently
reluctant to engage in activities which are seen just to
benefit an agency, but hopefully nost |aw enforcenent
agenci es have a working relationship with the DA s
of fice, and the DA on the case would sinply request a

copy of the document fromthe court. And speaking from
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nmy personal experience with the Placer County DA's
Ofice, I've never had a court reject a request for a
copy of an evidence list. |In fact, npbst courts sua
sponte provide it to the parties because they have to be
able to track the evidence which was adnitted or which
was of fered but not adnmitted. So that as long as
there's sonme sort of working relationship between the
DA's office and | aw enforcenment, which | think the
systemwould fall apart if there wasn't, that woul d be
the source for the docunentation.

M5. STEINMEIER: Wth all due respect, Placer
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County is a small county, so I'mgoing to go back to
M. Johnson to find out in Los Angeles is that another
practical solution or inpractical?

MR, JOHNSON: | -- we handl e between 15- and
20,000 narcotics cases a year in Los Angeles. You're
tal king about trying to track each one of these to find
out where in the process it may have reached a
concl usion, whether it was at the arrai gnnent, where
obvi ously no evidence was introduced, or at the
prelimnary hearing, or did it go to trial, this would
be difficult.

M5. STEINMEIER |If you had to create a tracking
system though, for that, that would be part of the

mandat e or part of the rei nbursabl e expense?
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MS. STONE: It's not included as a reinbursable.

MS. STEINMEIER In the statement of decision.

MS. STONE: In the statenent of decision

And the other thing we were |ooking at is the
costs to prepare, if this type of docunentation or
tracking were desired by the State Controller's Ofice,
woul d far and away exceed the cost if you paid for the
original digital imging and then we only take --
obviously pictures only printed as they are needed,
woul d be so rmuch nore -- or |ess expensive, |ess |abor
intensive for a place the size of LAPD. | nean,

obviously, if you were Al pine or Del Norte County, you'd
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be in a much different situation. But here we're really
dealing with econoni es of scale, 20,000 narcotics cases,
9,000 officers, and that's just for the metro LAPD

M5. STEINMEIER | guess |'mlooking for a
pragmati c sol ution, M. Johnson, that would satisfy the
Controller's Office, again in ny effort to prevent
i ncorrect reduction clainms, which is one of ny -- |
want -- all of our concerns. What could be feasible
that you coul d produce for themthat would indicate that
it had actually been brought in evidence?

CHAI RPERSON PORINI:  Wthin the statute.

M5. STEINMEIER Right. Using the state.

Right. Exactly. Do you have a suggestion?
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MR. JOHNSON: The only thing that --

MS. STEINMEIER  Ch, wait, M. Lazar has a
guesti on.

MR. LAZAR: \Wiat about a copy of the photograph
attached to it?

M5. STEINMEIER  You've got to prove that it was
in evidence. That's the problem

CHAlI RPERSON PORI NI @ Yeah

MR. JOHNSON: Actually, the courts in Los
Angel es require nultiple imges to be printed on each
case, and so we're tal king about --

M5. STEINMEIER: Do they give you a receipt for
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t hat ?

MR, JOHNSON:  No.

M5. STEI NMEIER: No.

MR. JOHNSON: Essentially our costs -- to get
down to the nitty-gritty, our costs are really the | abor
to get the image and the cost of imagi ng equi pnent,
which is not all that expensive. | mean, the inaging
stations were -- we bought five of them | think they
were 5- or $6,000. Wth conputers they were maybe ten
so $50,000. The conputer server we're going to store
this on was maybe another 50-, $75,000. $125, 000.

The ongoi ng costs woul d be the actual nunber of

pictures we print that officers request for court use
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and the | abor necessary to produce the imges, the staff
time in the | aboratory, the chemists that actually sit
there and do that work. Again, | don't -- | never
wanted themto take pictures. W in the |aboratory
never wanted to have that responsibility. But the
courts have forced us into the situation where we're
forced to take pictures of this evidence.

And because of the logistics problens in trying
to go back and pick up packages again, redo the sane
wor k, and reopen the package, interject another --
possi bly another individual into the chain of custody,
it was nore cost-effective, we believe, to set it up the

way we did, which is we handle it in the normal course
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of business. It neans the package is only handl ed once.

We don't have to retrieve it out of the vault. Once

it'sinthe vault it's securely stored. It nakes
everything sinpler and easier to do -- to deal wth,
excuse ne.

M5. STEINMEIER:  You haven't given nme the
practical solution.

MR. JOHNSON: As far as actually --

M5. STEINMEIER You don't have one.

MR. JOHNSON: No. | don't know how I'mgoing to
tell the clerk -- howl'mgoing to tell the clerk of the

superior court that they have to provide nme with
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i nformati on, short of soneone telling themthat they
have got to provide it for me. They are not --
obviously not in the business of naking ne happy. They
have their own work to do.

M5. STEINMEIER: It seens |ike they should give
you a receipt for the evidence you turned in.

M5. STONE: The problem has been created,
Ms. Steinneier, by the requirenment inserted by your
staff that the activities linmted to photographs
actual ly introduced or offered into evidence as exhibits
and that clainmants nmust provide supporting docunentation
with that, | nean, and that is main problem Froma

| ogistic standpoint, it is inpossible so to do.
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CHAlI RPERSON PORI NI :  Ckay. M. Sherwood.

MR. SHERWDOD: It sounds like a significant
problem It is a concern, but | still get back to the
i ssue when | go through the staff's analysis, basically
on page 7, about four or five paragraphs down, staff
further recommends limting reinbursable activity to the
cost of the photographs actually offered into evidence
as exhibits. This would conformto the reinbursable
activities in the | anguage of the test claimstatute,
which is limted to exhibits offered by the State or
def endant or exhibits introduced to the court.

| feel for your situation. | understand where
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you're coning from It's going to be a difficult
situation, but | just don't see where we as a board have
any other option but to agree with staff's
reconmendati on on this issue.

CHAlI RPERSON PORI NI :  Further questions or
conment s? Motion?

MS5. WLLIAMS: [1'd like to nove staff
reconmendat i on.

MR, SHERWOOD:  Second.

CHAI RPERSON PCRINI:  We have a notion and a
second. Further discussion?

Rol I call, please

MS. HIGASHI: M. Sherwood.

MR SHERWOOD:  Aye.
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H GASHI : Ms. Steinneier.
STEI NMVEI ER: Aye

H GASH : M. WIIians.
WLLIAMS: Aye

H GASHI: M. Lazar

LAZAR:  Aye.

5 2 » » » B

H GASHI : Ms. Porini.

CHAI RPERSON PORI NI':  Aye.

Thank you.

M5. STONE: Thank you very nuch.

CHAI RPERSON PORINI: Al right.
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M5. HIGASHI: This brings us to our last item
item7. This is my report. 1'll just give you a couple
of updates that have occurred since the report was
submitted to you. One update is that the |oca
government clains bill |anguage is at the assenbly
budget comittee. It has not yet been introduced. W
expect it to be introduced very shortly with the rest of
the trailer bills that will be introduced. As soon as
we have a nunmber, we will report that nunber to the
i nterested clai nants.

Regar di ng the agendas that we have itemni zed on
page 2 and 3 of ny report, the only change that 1'd Iike
to make at this tinme is that for the April agenda, the

Admi ni strative License Suspension test claimis unlikely
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to make that agenda, and it would be noved to the next
nont h.

CHAlI RPERSON PORI NI :  Ckay. Questions from
nmenbers?

M5. HI GASHI: And we have gi ven you wor Kkl oad
data that you had questioned, so you could have a better
i dea what it's |ike.

CHAI RPERSON PORINI:  All right. Then at this
point intime w'll ask if there are any coments from
any nenber of the public here?

Ckay. If not, we are going to adjourn into

91

cl osed executive session pursuant to CGovernnent Code
11126, subdivision (e) to confer with and recei ve advice
fromlegal counsel for consideration and action as
necessary and appropriate upon pending litigation |listed
in the published notice and agenda and to confer with
and receive advice fromlegal counsel regarding
potential litigation, and Governnent Code section 11126,
subdi vision (a) and 17526 the Conmission will also
confer on personnel natters listed on the published
noti ce and agenda. W will reconvene in open session
at -- when we conplete our closed session

(Wher eupon the public portion of the neeting

concluded at 11:49 a.m)
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REPORTER S CERTI FI CATE

| hereby certify the foregoing hearing was held
at the tine and place therein named; that the
proceedi ngs were reported by me, a duly certified
shorthand reporter and a disinterested person, and was
thereafter transcribed into typewiting.

In witness whereof, | have hereunto set nmy hand

this 4th day of March, 2002.

Yvonne K. Fenner
Certified Shorthand Reporter
Li cense No. 10909
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